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1. INTRODUCTION 

 

1.1 My rebuttal primarily addresses the Proofs of Mr Neil Marshall and Mr Asher 

Ross on behalf of the appellant. 

 

1.2 Neither proof fully addresses the issue that the Appellant has not shown a 

credible diversion of the route which would be accepted by KCC PROW and 

Access Service and that the appeal scheme can be delivered successfully. 

 

 

2. HIGHWAYS PROOF 

 

2.1  Mr Marshall in his Proof of Evidence known as the ‘Highways’ Proof, refers to 

the following points multiple times and in multiple ways and I consider them 

irrelevant to Reason for Refusal 8: 

2.1.1 The merits of the claimed AB70 route, i.e. that it is circular and 

only connects to Public Footpath AB12.    This is not relevant, 

the merits of the route are not in question, KCC obviously 

consider it to be a valid route and that it meets the criteria of the 

legal tests, particularly the 20-year use.  Reference Delegated 

Authority Report CD 4.6 Delegated Report. 

 

2.1.2 Mr Marshall’s comments regarding the connections of AB70 to 

the wider Public Rights of Way network –are irrelevant for the 

same reason as at 2.1.1 above; 

 

2.1.3 Public Footpath AB12 and how it fits into the development is 

irrelevant. The KCC asset of a 6,900 km Rights of Way network, 

gives access to quality greenspace, the coast and offers a high 

amenity alternative to footways and roads in the urban 

environment. The importance of the PROW network is 

recognised in many national and local strategies and is afforded 

strong protection in law. It is not for Mr Marshall to assume or 



prioritise patterns of public use; recreational use has a 

significant role to play in public health, as research has shown 

(KCC Rights of Way Improvement Plan) that the vast majority of 

PROW users experienced positive feelings relating to vitality and 

happiness when using the network, showing how valuable the 

network is in improving our quality of life through health and 

wellbeing. 

 

2.1.4 Points 6.3.1 through to 6.3.13 are all irrelevant to Reason for 

Refusal 8. 

 

2.1.5 Neil Marshall’s summary does not address the Reason for 

Refusal 8, i.e., the lack of showing AB70 on Masterplan at 

outline stage and providing an acceptable alternative route. 

 

2.1.6 Appendix C – Correspondence with KCC – is an email trail 

between himself and my colleague Matt Hogben in KCC 

Highways.     This correspondence demonstrates Mr Marshall’s 

lack of understanding of the KCC structure between Highways 

and the PROW and Access Service.   Matt Hogben informs him 

that as KCC Highways have not objected to the application that 

he is not willing to enter into a Statement of Common Ground 

and that Neil Marshall should discuss the matter with me, as I 

am responsible for PROW.   I did not receive any such direct 

contact with Mr Marshall.    Mr Marshall states in his Proof that 

KCC Highways did not at any point of this application history 

object, and that this should be seen as giving weight to the 

Appeal.   It appears that Mr Marshall considers PROW of KCC 

are part of Highways at KCC and therefore KCC Highways 

should have objected to application on behalf of PROW.   The 

application has not been refused on Highway grounds, as Matt 

Hogben informed him, and Mr Marshall incorrectly relies on this 

in his proof.



3.  PLANNING PROOF 

3.1 I will now respond to Asher Ross’s Proof of Evidence known as the 

‘Planning’ Proof below. 

3.2 At paragraph 4.7 Mr Ross refers to Plans Ref 21037-RFT-00-00-ZZ-A-

0002-P01 and 21037-RFT-00-00-ZZ-A-0003-P01, these plans were 

provided at a late date, December 2021, and did not form part of the 

Application documents. 

3.3  Paragraph 8.52 – this has not been mentioned by KCC PROW as a 

possibility or expectation.  It is a standard point and reminder included on 

all our Planning responses to ensure applicants fully understand the 

necessity to deliver a timely and legal development.  However, the current 

proposed plans do show obstruction to the alleged route of Footpath 

AB70 and the recent submitted plan (December 2021) do not show an 

acceptable alternative. 

3.4   Paragraph 8.53 – See above 

3.5   Paragraph 8.54 – refers to the Officer Report by Mark Davies, which I 

support. The route of AB70 as it stands runs through the housing plots in 

such way that to provide a suitable alternative would impact the current 

layout of the residential area and should be taken into consideration at 

this stage in order to prevent such impact.  

3.6   Paragraph 8.56 – the email received 20 Dec 2021 at 1733 was 

discussed via email with Mark Davies ABC Planning Case Officer the 

following day 21 Dec and it was agreed that the plans provided were 

both lacking in clarity (as they had no key) and the proposed route was 

not one I would approve, as the route of AB70 was shown to pass 

between houses, across parking spaces and on development 

footways/pavements.  The plans had also not been part of the 

Application i.e. they were not on the public portal.   Upon asking, I was 

advised by Mark Davies that any response to the email from Wates 

should be through ABC rather than myself.   I therefore did not respond. 

Following annual leave over the Christmas and New Year break, on 6th 



January I emailed Wates informing them that ABC would be responding 

and my response “no doubt you will do so” quoted by Asher Ross is 

actually a typo and should have read “no doubt they will do so”, i.e. ABC 

will respond. 

3.7  Paragraph 8.57 – A response was sent to Wates by Mark Davies 7th 

January, following further email discussions with myself, and as ABC 

advised this was the correct procedure that as the Planning Authority 

they would respond, rather than me.   The implication by Asher Ross 

that I have not responded to the email is not merited, the response and 

discussion was between myself and ABC, with the latter in direct 

communication with Wates. 

3.8 Paragraph 8.58 – A diversion itself is obviously not requested now, the 

request is that an acceptable route which would be approved by KCC 

PROW and Access Service was shown on the Masterplan during the 

Application process.  The plans sent 20 Dec, at a very late date, do not 

show such an acceptable route, reasons for which have already been 

stated above. 

3.9 Paragraph 8.59 –KCC PROW and Access Service do not consider that 

the potential incorporation of AB70 can be left to condition or Reserved 

Matters, in light of the claimed route having been subject to our 

investigation and that we consider the public rights to exist and have 

proceeded to make the Order.  The fact that it has been sent to the 

Planning Inspectorate for determination is due to the sole objection, that 

received from the landowner of this site.   The potential diversion of the 

route would not be a case of “preference” as Asher Ross states, but 

under the Town and Country Planning Act “in order to enable 

development”. 

3.10 Paragraph 8.60 – Whilst Asher Ross refers to the “non-existent footpath”, 

KCC PROW and Access Service, as stated above, consider that the 

claimed public rights can be reasonably alleged to exist and as such 

have made an Order to this effect.   This is not merely a case where an 

application for a claimed route has been received and no investigation of 



the case has occurred.  Again, as stated above, the sole objection to this 

Order has been from the landowner of this development site, not from 

any other “interested party” or member of the public.   We consider it 

likely that the Inspector will confirm the Order. 

3.11 Paragraph 8.61 – If “the outline element…..can easily accommodate any 

Footpath alignment or diversion”, then it should be shown at this stage of 

the Application as requested in the summer of 2021, and “if it is 

confirmed it can be accommodated”, again then an alternative can be 

shown at this stage also.   

3.12 Paragraph 8.62 – the issue of safety referred to, in the evidence of Mr 

Neil Marshall, is one of the reasons KCC PROW and Access would not 

accept the proposed alternative for the route of AB70, it is not directly 

“spelt out”.    The route would not be accepted as it crosses parking 

spaces and involves road crossings, both of which would be a public 

safety issue.  “The condition on the ground” is that of a rural open field 

site, with PROW connectivity reflecting this current status of the land, 

and the development enhancement of such connectivity is what is 

required when such a site is developed, it is not something therefore that 

is of extra benefit. 

3.13 Paragraph 8.63 - Kent County Council’s Public Rights of Way and 

Access Service has a duty “to assert and protect the rights of the public 

to the use and enjoyment of any highway for which they are the highway 

authority” (section 130 of the Highways Act 1980), irrespective of how 

long it is, how frequently it is used or any other matter. Many public 

rights of way can only be accessed from another public right of way; the 

fact that footpath AB70 connects only to footpath AB12 at two different 

points does not mean that AB70 goes ‘nowhere to nowhere’.  Footpath 

AB70 may be used just as a circular walk using footpath AB12 to access 

it, but it is just as likely that walkers use it (or part of it) as a longer walk, 

taking in footpath AB12 also and walking beyond.  We cannot make 

assumptions about patterns of use of these footpaths.  The importance 

of one footpath over another is purely subjective and very rarely strictly 



comparable.  The fact that an application to record footpath AB70 was 

made in the first instance, is a strong indication that users of the route 

consider it to be very important. 

Many public rights of way are affected by development and are either 

incorporated within new development or diverted to enable development 

to take place (with agreement of various parties as to a suitable 

proposal).  But they cannot be ignored or considered only as a 

secondary element.  They both should be and are required to be, under 

Planning legislation and guidance, seen as a valuable resource and 

accommodated accordingly.  Ref : the Delegated Authority Report by 

KCC PROW Officer for AB70 / CD 4.6 Delegated Report 

Equally, this point regarding the route of AB70 is irrelevant to this 

Reason of Refusal 8. 

3.14 Paragraph 8.64 - Whilst the Appellants plan /development will enhance 

the Footpaths in the material sense of improved surfacing / vegetation 

clearance / it cannot be said that the development will enhance the 

footpaths or create greater accessibility.   Again, the points in this 

paragraph are not relevant to the Reason for Refusal 8, which is 

concerned with the route being shown on the Masterplan at the Outline 

Planning stage. 

 

 

 

 

 

 

 


