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EXECUTIVE SUMMARY  

This Statement has considered the various consultation responses, representations, and comments 

made on Planning Application No. 21/00790/AS to Ashford Borough Council and for this Appeal, ref: 

APP/E2205/W/21/3284479. 

It has been informed by the Core Documents, in particular CD1.17, CD1.18, and CD4.22. 

The key issues concern the historic landscape elements and buried archaeological remains at the 

Appeal Site between Woodchurch Road and Appledore Road, Tenterden, Kent, located at NGR 

589441, 133727.  

My evidence relates to how the landscape at the Appeal Site has been moulded by historic events and 

has evolved through time to the present day; what archaeological/historic features are present ; what 

the heritage value (significance) of these features is; and what the impact of the proposals will be to 

these various above and below-ground elements. 

My evidence is presented in the following structure: 

1. Author credentials 

2. Scope of Statement 

3. Key Issues 

4. Cultural Heritage – Designations, Legislation and Policies 

5. Methodology 

6. Cultural Heritage Baseline 

7. Impacts of the Appeal Scheme  

8. Response to Refusal 

9. Response to Concerns raised in Representations 

10. Conclusions 

Although heritage matters were not cited as a reason for refusal by the local planning authority, as part 

of the Appeal there are Third Party representations which will be addressed, and this Statement has 

been prepared in response to the objections raised to the scheme by Tenterden Town Council, Mr 

Albert Poole, and Mrs Samantha Reed on behalf of the Limes Land Protection Group.  

The key questions to be answered are: 

 Does the Appeal Site contain the site of the former gallows and Gallows Green? 
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 What is the significance of the historic landscape elements within the Site? 

 Are the perceived impacts to the historic landscape elements from the proposed 

development properly assessed and mitigated?  

 Is the Appeal scheme compliant with relevant planning policy?  

I have considered all the evidence in great depth, and conclude using my professional judgement and 

expertise that following the proposed mitigation measures, there is no residual harm to any heritage 

assets arising from the proposed development.  
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1. AUTHOR CREDENTIALS 

1.1 My name is Duncan Hawkins. I am Operations Director, Head of RPS Heritage (Archaeology 

& Built Heritage).  

 

1.2 I have a BA (Hons) degree in Archaeology and an MSc in Building Conservation. I am a full 

Member of the Institute for Archaeologists (MiFA) and I have been elected as a Fellow of the 

Society of Antiquaries (FSA).  

 

1.3 I have over thirty six years experience as a professional Field Archaeologist, Archaeological 

and Built Heritage Consultant. I have successfully completed over 3000 projects in England, 

Scotland and Wales. I specialise in organising archaeological and built heritage mitigation 

strategies for large scale strategic projects, and for complex sites with significant 

archaeological and heritage constraints.  I have been actively involved in British Archaeology 

since 1976 and regularly publish on archaeological and heritage issues.   
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2. SCOPE OF STATEMENT 

2.1 This Statement on Heritage has been prepared following the refusal of Ashford Borough 

Council to grant planning permission for: 

a) Outline application for the development of up to 145 residential dwellings (50% affordable) 

including the creation of access points from Appledore Road (1 x all modes and 1 x 

emergency, pedestrian and cycle only), and Woodchurch Road (pedestrian and cycle only), 

and creation of a network of roads, footways, and cycleways through the site. Provision of 

open space including children's play areas, community orchards, sustainable urban drainage 

systems, landscape buffers and green links all on 12.35 ha of the site. (Save for access, 

matters of appearance, landscaping, layout & scale reserved for consideration')  

b) Full planning permission for the change of land use from agricultural land to land to be used 

as a country park (8.66 ha), and land to be used as formal sports pitches (3.33 ha), together 

with pavilion to serve the proposal and the surrounding area. Including accesses, ancillary 

parking, pathways, sustainable urban drainage systems and associated landscaping. 

2.2 Planning Application No. 21/00790/AS was submitted to Ashford Borough Council on 30th 

April 2021.  The planning application was accompanied by an Archaeological Desk-Based 

Assessment (ADBA) (CD1.17) and a Historic Landscape Assessment (HLA) (CD1.18), 

produced by RPS (April 2021).  These documents were initially produced to support an earlier 

planning application for the Site (19/10788/AS) which was refused in September 2020.  The 

scheme was then redesigned, and submitted as the current development proposal in April 

2021.   

2.3 My evidence is concerned with the impacts on historic landscape and archaeological elements 

resulting from the construction and operation of the proposed scheme at the Appeal Site.   

2.4 This evidence takes account of the refusal of the application and Decision Notice dated 27th 

September 2021 and the Committee Report, dated 15th September 2021 (CD4.27).   

2.5 Specifically I will respond to the issues raised by Representations and Third Parties with 

regard to archaeology and historic landscapes. 

2.6 RPS is instructed in this regard by Wates Developments Ltd as the Appellant. 

2.7 This Statement will be appended to the Proof of Evidence of Gail Stoten.  

2.8 Plate 1 below shows an aerial view of the Appeal Site and its current surrounding context, 

with numbered field parcels. 
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Plate 1  Aerial view of study site, numbered field parcels and surrounding landscape context 
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3. KEY ISSUES 

3.1 Objections to the appeal scheme in terms of historic landscape were made by local residents 

individually; a local residents’ group called Limes Land Protection Group (LLPG); and by 

Tenterden Town Council.  There is much overlap in these submissions.  

3.2 A Consultation response was received from Ms Wendy Rogers, Senior Archaeological Officer 

at Kent County Council, heritage advisors to Ashford Borough Council, in a letter dated 1st 

July 2021 (CD4.5) .  There were no concerns in terms of buried archaeological remains where 

it was stated that these could be mitigated by a suitable phased programme of archaeological 

works covered through pre-commencement conditions.  However, some concerns regarding 

some historic landscape features were noted, although it was too suggested that some of 

these might be able to be addressed through further documentary research and interpretation 

measures, or by masterplanning.   

3.3 A response to these consultation comments was made by way of a letter from the author on 

behalf of the Appellant to Ashford Borough Council dated 27th August 2021 (CD4.22).  

3.4 The key issues are: 

 Does the Appeal Site contain the site of the former gallows and Gallows Green? 

 What is the significance of the historic landscape elements within the Site? 

 Are the perceived impacts to the heritage elements from the proposed development 

properly assessed and mitigated?  

 Is the Appeal scheme compliant with relevant planning policy?  

3.5 I have considered these issues in great depth and present evidence in this Statement based 

on the results of desk-based research, site walkover visits, analysis of Lidar data, Historic 

Environment Record data, National Monuments Record data, historic map regression and 

analysis using professional judgment and expertise. 
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4. CULTURAL HERITAGE – DESIGNATIONS, LEGISLATION, POLICIES AND 

GUIDANCE 

4.1 The legislation and planning policies considered relevant to the Appeal Site are set out below.  

The documents submitted as part of the application for the scheme in April 2021 fulfil the 

requirements of para 194 of the National Planning Policy Framework (NPPF).  

4.2 Annex 2 of the NPPF defines a designated heritage asset as ‘A World Heritage Site, 

Scheduled Monument, Listed Building, Protected Wreck Site, Registered Park and Garden, 

Registered Battlefield or Conservation Area designated under the relevant legislation’.  No 

designated archaeological or historic landscape heritage assets will be impacted by the 

proposed scheme.  

4.3 The NPPF is supported by National Planning Practice Guidance (NPPG).  Within this 

guidance, non-designated heritage assets are defined as ‘buildings, monuments, sites, 

places, areas or landscapes identified by plan-making bodies as having a degree of heritage 

significance meriting consideration in planning decisions but which do not meet the criteria for 

designated heritage assets.’ (Paragraph: 039 Reference ID: 18a-039-20190723).   

4.4 The following archaeological and historic landscape sites/features have been recorded on the 

Kent HER within the Appeal Site.  These comprise: 

 TQ 83 SE 309  Limes Land, formally [sic] Gallows Green, Tenterden 

 TQ 83 SE 313  Ridge and furrow cultivation plot, Limes Land, Tenterden 

 TQ 83 SE 315  Droveway, Limes Land, Tenterden 

 TQ 83 SE 317  Ridge and furrow, Limes Land, Tenterden. 

4.5 It is important to note that these entries have been made onto the Kent HER since the initial 

searches of the Kent HER undertaken to inform the RPS ADBA and HLA for the Appeal Site, 

first produced in 2019.  Just because an asset is recorded in the Kent HER it cannot be 

assumed that its location or description is entirely accurate, as new information into the HER 

comes from various sources.  Nor does it automatically render an entry to be a non-designated 

asset by virtue of its inclusion on the HER.  As such the HER is a source of information but 

requires professional scrutiny and assessment of both the HER and other sources when 

producing heritage statements for planning purposes and assessing significance.  Paragraph 

194 of the NPPF states that “In determining applications, local planning authorities should 

require an applicant to describe the significance of any heritage assets affected….using 

appropriate expertise where necessary.”  RPS Heritage was appointed by the Appellant to 

provide that expertise.  ABC are advised by KCC’s SAO.  
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4.6 There are other specific policies in the NPPF regarding considering potential impacts affecting 

non-designated heritage assets.  Paragraph 203 states that ‘The effect of an application on 

the significance of a non-designated heritage asset should be taken into account in 

determining the application.  In weighing applications that directly or indirectly affect non-

designated heritage assets, a balanced judgement will be required having regard to the scale 

of any harm or loss and the significance of the heritage asset’. 

4.7 The strong message from the NPPF is that the effect of a proposed development on the 

significance of the heritage asset is the principal concern, rather than the effect on the asset 

itself.   

4.8 Further guidance for the decision maker on implementing historic environment policy in the 

NPPF and the related guidance given in the Planning Practice Guidance (PPG) is provided 

by Historic England in ‘Managing Significance in Decision-Taking in the Historic Environment’ 

(Historic Environment Good Practice Advice in Planning: 2, July 2014, CD2.30).  

4.9 Under the Hedgerow Regulations, as amended, hedgerows are deemed to be historically 

Important if they are over 30 years old and either: incorporate, or are associated with, a 

Scheduled archaeological feature or site; mark the Boundary of a pre-1600 estate or manor 

recorded at the relevant date in a Sites and Monuments Record; or forms an integral part of 

a pre-1845 field system.  In accordance with the Hedgerows Regulations, all hedgerows 

forming boundaries to existing roads and properties are excluded from the definition of 

‘Historic Hedgerows’.   

4.10 There are hedgerow field boundaries within the Appeal Site that have been assessed as 

historically ‘important’ and these are shown as pink lines on Plate 2, and are depicted 

overlying the current masterplan to show how the proposals are retaining and respecting the 

historic field pattern, which also includes surviving historic drainage ditches (shown as green 

lines).   

4.11 ‘Important’ hedgerows are not designated heritage assets (as defined in the NPPF Annex 2 

and NPPG).  As Plate 2 shows, these hedgerows are for the most part being retained as part 

of the proposed scheme and the pre-1845 field system is being preserved within the 

masterplan, and has informed the design and layout of the Appeal scheme.   
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Plate 2  Surviving historic hedgerows (purple lines) and drainage divisions (green lines) 
identified from the 1843 Tithe Map overlain on the current masterplan showing 
their retention within the proposed development 

Local Planning Policy 

4.12 The Appeal Site is located within the Borough of Ashford, which has recently adopted the New 

Ashford Local Plan 2030, in which a number of strategic objectives have been identified.  This 

was adopted in February 2019.  

4.13 The proposals conform to Policy SP1 – Strategic Objectives, part c, where the historic 

landscape context has been conserved in the masterpan and will enhance the non-designated 

assets within the Site with heritage interpretation panels to improve public accessibility to the 

Site, and legibility of its historic background with a network of new and retained footpaths.  .   

4.14 The proposals conform to Policy ENV3a – Landscape Character and Design by responding 

to the presence and pattern of historic landscape features, which has been used to guide the 

masterplan and have been largely retained and incorporated into the proposed development.  

4.15 The Appeal Site does not sit within the High Weald AONB, but lies adjacent to it and therefore 

within its setting.  The proposals conform to Policy ENV3b – Landscape Character and 

Design in the AONBs by conserving its character and natural beauty, with the proposed 

country park forming the eastern part of the Appeal Site to preserve in perpetuity the character 

of immediate foreground and setting of the AONB landscape through the location, form, scale, 
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materials and design of the proposed scheme, by buffering development away from the AONB 

boundary.  

4.16 The Appeal Site conforms to Policy ENV5 – Protecting Important Rural Features by 

retaining veteran trees, historic hedgerows, historic ponds, trackways and the upstanding area 

of ridge and furrow which help to distinguish the character of the local area. 

4.17 Policy ENV13 – Conservation and Enhancement of Heritage Assets states that proposals 

which preserve or enhance the heritage assets of the Borough, sustaining and enhancing 

their significance and the contribution they make to local character and distinctiveness, will be 

supported.  The masterplan for the Appeal Site has been landscape-led and respects the 

known and surviving historic landscape features within the Site.  The wider historic landscape 

context of the Site, such as the relationship to the gallows, will also be presented on a series 

of heritage interpretation panels within the Site, which will enhance public appreciation of the 

assets and set them in their wider context.  The pre-1845 field system and other historic 

landscape assets, such as the droveway, marl pits/ponds and upstanding ridge and furrow, 

are being preserved within the design and layout of the Appeal Site.  Development will not 

result in a loss of significance of any heritage assets, as any alterations to the assets is 

mitigated or offset by either preserving them in situ, preserving them by record, and/or 

enhancement measures, such as making the assets more publicly accessible through 

interpretation panels, and strengthening existing historic boundaries with supplemental 

planting to ensure their continued longevity, thus sustaining and enhancing their significance.  

4.18 The planning application for the Appeal Site was supported by an archaeological desk-based 

assessment, built heritage statement and historic landscape assessment, which included 

descriptions of the historic, architectural or archaeological significance of the heritage assets 

within and surrounding the Site, with an appropriate level of detail relating to the assets and 

the likely impact of the proposals on their significance. 

4.19 In terms of archaeology and historic landscape, the proposals conform to Policy ENV14 – 

Conservation Areas and does not prejudice important views into or out of the conservation 

area.  

4.20 The proposals  conform to Policy ENV15 – Archaeology and has been assessed in 

accordance with Policy ENV13.  The Appellant agrees with the view of the KCC SAO, Ms 

Wendy Rogers, in stating that the archaeological interest at the Site can be mitigated by way 

of a programme of archaeological works as a pre-commencement condition.  No pre-

determination fieldwork is required and no designated archaeological sites are impacted by 

the proposed scheme.  Some archaeological features (the area of upstanding ridge and 

furrow, historic ponds, boundaries, drainage ditches and trackways) are being preserved in 

situ as the preferred approach, and in compliance with Policy ENV15.  
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4.21 The Appeal Site conforms to Policy HOU5 – Residential windfall development in the 

countryside and in terms of archaeology and historic landscape it conserves the heritage 

assets in the locality; sits sympathetically within its historic landscape context; preserves the 

setting of the Conservation Area; and includes an appropriately sized and designed landscape 

buffer. 

4.22 A Neighbourhood Plan for Tenterden is currently in preparation (CD2.4).  Policy TEN NP7 

relates to non-designated heritage assets and states that “Propoals should take into account 

the effect on the significance of a non-designated heritage asset…and wherever possible 

seek to protect the asset.”  Whilst Mr Ross will address the weight to be afforded to the 

Neighbourhood Plan, the Appeal Site conforms to this policy for the same reasons as set out 

for Policy ENV13 above.  

4.23 The Neigbourhood Plan also proposes a policy, TEN NP16 – Historic Routeways, which 

states that ‘The alignment of historic routeways within Tenterden Parish should be maintained. 

Proposals should not result in an unsympathetic change to the character of a historic 

routeway.’  The Appeal Site contains two elements which may fall under this policy, despite 

not being identified on their Map 21: footpath AB12, which runs north-south through the Site 

from Woodchurch Road to Appledore Road, and the former Droveway, which has been 

truncated by housing development at its western end, but runs through the Appeal Site along 

its southern boundary.  Both historic routeways are retained within the proposed development.  

The historic significance of the droveway will also be enhanced by highlighting its role and 

function in the historic landscape context of Tenterden through the use of interpretation panels 

and a heritage trail.  
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5. METHODOLOGY 

5.1 The detailed methodology used for the assessment of archaeological and historic landscape 

assets and features is set out in Appendix 1.  

5.2 The importance/sensitivity of some heritage assets is formally recognised through designation 

(Scheduling of a monument, or the Listing of a built structure).  The following terminology has 

been adopted within this assessment for classifying and discussing the historic environment: 

1) A Heritage Asset is a building, monument, site, place; area or landscape 

identified as meriting consideration in planning decisions because of its 

heritage interest (NPPF, Annex 2 glossary); 

2) The Setting of a heritage asset is the surroundings in which a heritage 

asset is experienced.  Its extent is not fixed, can extend beyond the 

asset’s curtilage and may change as the asset and its surroundings 

evolve.  Elements of a setting may make a positive or negative 

contribution to the significance of an asset, may affect the ability to 

appreciate that significance or may be neutral (NPPF, Annex 2 

Glossary); 

3) Significance (for heritage policy), as defined in the NPPF (Annex 2 

Glossary) is used to describe the heritage interest of an asset to this and 

future generations.  This interest may be archaeological, architectural, 

artistic or historic. Significance derives from not only a heritage asset’s 

physical presence, but also from its setting; 

4) Value is used in reference to the components of a heritage asset that 

determines its significance.  

5.3 There is no single accepted or standard guidance for the assessment of the likely effects of 

development on the historic environment resource.   

5.4 This Statement considers the archaeological and historic landscape context of the site in its 

wider milieu, but the scope in terms of the presence/absence of historic hedgerows and other 

historic landscape features is limited to the confines of the Appeal Site itself.  

5.5 The baseline conditions are established through an examination of evidence on the Kent 

Historic Environment Record (HER) and other sources, as well as a comprehensive site 

walkover survey.  An analysis of Lidar data was undertaken to identify any additional 

unrecorded archaeological/historic landscape features.   

5.6 The baseline conditions are also informed by the results of a map regression exercise which 

considers the development of the Appeal Site from the 18th Century until the present day, 
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and an analysis of any surviving historic hedgerows and other features recorded on relevant 

historic maps, georeferenced to modern mapping using GIS (Geographical Information 

Systems) and ground-truthed in the field.  Comprehensive site walkovers were undertaken in 

September 2019 and again in December 2021.  

5.7 Determining the significance of the historic landscape follows the same methodology as that 

applied to other heritage assets.   

5.8 In order to arrive at a judgement on the impact, assessment has been made of the relative 

importance (significance) of heritage assets and any harm that will occur to their heritage 

significance, taking into account mitigation measures incorporated into the design proposals. 

5.9 This methodology has been adapted to match the particular circumstances of the proposed 

development, following current best practice and the application of professional judgement. 
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6. CULTURAL HERITAGE BASELINE 

6.1 The Appeal Site lies at the intersection of three national landscape character areas:  National 

Character Area 122. High Weald; National Character Area 123. Romney Marshes and 

National Character Area 121. Low Weald (Natural England).  These areas are largely distinct 

from each other by virtue of their soils: lighter soils on the sandstone in the High Weald, and 

predominantly clay soils in the Low Weald, with the Romney Marshes as reclaimed land, 

which provided extensive and rich pastures for sheep, and particularly important for the 

medieval wool trade around which Tenterden flourished during the 12th and 13th centuries.   

6.2 The Kent Historic Landscape Characterisation survey was undertaken by Oxford Archaeology 

in 2001, and the broad-brush characterisation records the Appeal Site as split between ‘Small 

rectilinear [fields] with wavy boundaries and ponds’ and ‘Post 1810 settlement (general)’ (OAU 

2001). 

6.3 A comprehensive walkover survey of the Appeal Site was carried out in September 2019, and 

again in December 2021, with a photographic record taken.  The site was under grass and 

used predominantly as grazing for sheep.  A public footpath crosses the site from Woodchurch 

Road in the north, to Appledore Road in the south.  The two fields in the southernmost part of 

the site (F13 and F14) are used for recreation, and are therefore mown rather than grazed.   

6.4 The western area of the Appeal Site is marshy in places with a network of drainage ditches 

and ponds.  Banks and/or ditches were observed on the location of present or past field 

boundaries, as well as evidence of past terracing or plough lynchets.  Boundaries comprised 

hawthorn, some gappy, with others comprising large veteran oaks.  At the time of the first site 

walkover in September 2019, the areas of ponds were overgrown and largely silted up, 

although there was water running in some of the drainage channels.  In December 2021, 

following a period of prolonged rainfall, the various ponds and drainage channels were 

waterlogged, and the whole site sodden underfoot. 

6.5 A discrete area of linear earthworks running northwest-southeast were observed in the 

western corner of the site (parcel F1, see Plates 1 and 3), in an area recorded as ‘Orchard 

Lodge and Yard’ in the Tithe Apportionment (plot 1689).  This area is considered to be 

indicative of post-medieval/modern fruit tree planting, rather than being an example of well-

preserved evidence of medieval ridge-and-furrow cultivation, although may have originated 

as the latter before being reused as an area of orchard at a later date.   
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Plate 3  Area of linear earthworks in western corner of the Appeal Site (F1) 

 

Plate 4  The Appeal Site in relation to the 1822 Adams map of Tenterden 
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Plate 5  Extract from the 1843 Tithe Map for Tenterden 

 

 

Plate 6  Former trackway visible in southern portion of the site (F5) 
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6.6 The various field boundaries and other historic landscape features visible on the 1822 Adams 

map (Plate 4) and 1843 Tenterden Tithe map (Plate 5) largely remain extant, including the 

trackway crossing the southern portion of the Site and also the numerous ponds and 

associated drainage channels.   

6.7 The trackway (referred to as a Drove by LLPG) as shown on the 1822 Adams map and 1843 

Tenterden Tithe map crosses the southern portion of the Appeal Site (see Plate 6) and ran 

from Gallows Green/Appledore Road in the west to the east-northeast, separating the pasture 

land to the north (belonging to Eastgate) from the two arable fields to the south (belonging to 

Place Farm).  Evidence from Lidar data (see Plate 7) suggests this route historically extended 

further towards Plot 1658 on the Tithe map (recorded as a Lodge and Yard) and Woodchurch 

Road: if it were a droveway, it would most likely have once connected Woodchurch Road to 

Gallows Green/Appledore Road.  

6.8 The historic land divisions, as noted on the 1822 Adams map and the 1843 Tenterden Tithe 

Map, indicate an area of pre-enclosure irregular fields with sinuous boundaries, most likely 

late medieval and post-medieval assarts, with some limited later boundaries inserted and then 

removed (see Plate 8).  The lost boundaries comprise one which formerly separated parcels 

F9 and F10, and two which subdivided parcel F11.  These all occur within the area of the 

proposed Country Park.  They were recorded on the 1870 OS 6 inch map (see Plate 9) but 

had been removed by 1899 (see Plate 10).  

6.9 The other boundary which has changed is in parcel F1, which was part of the former southern 

boundary of Plot 1688 on the Tithe map, House Field, and its subdivision from Plot 1690 (Imps 

Garden), and the northern boundary of Plot 1689 (Orchard, Lodge and Yard), all formerly part 

of Eastgate (later called The Limes, now Stace House).  

6.10 The extensive area of reclaimed land which is now Romney Marsh was navigable during the 

13th century and Tenterden as a settlement lay on the higher ground to the north of Small 

Hythe, which is now landlocked but would have formerly been a port.  This gave Tenterden 

access to the sea and trading routes, and assisted with the town flourishing in the 12th and 

13th centuries as a market town around St Mildred’s Church, helping to establish the town’s 

burgeoning woollen industry.  Land was cleared to facilitate sheep grazing as well as supply 

valuable wood to build ships.  

6.11 In 1449 King Henry Vl granted to the Town and Hundred of Tenterden its Charter of 

Incorporation as a limb or member of Rye in the Confederation of the Cinque Ports.  In return 

timber was supplied to fulfil Rye’s commitment to the building of Tudor warships, including 

those in 1587 for Elizabeth I’s fleet to defeat the Spanish Armada.  
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Plate 7  Lidar data 

 

 

Plate 8  Lost former historic boundaries 
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Plate 9  Extract of 1870 OS 6 inch map 

 

 

Plate 10  Extract of 1899 OS 6 inch map 
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6.12 King Henry II (king from 1154 to 1183) introduced the practice of hanging thieves, and a 

gallows was set up in Tenterden, and Furley notes in 1882 that Tenterden still had its gallows 

green (Furley 1882, p.43).   

6.13 RPS, and the scheme’s objectors, have undertaken a considerable amount of research into 

the issue of the siting of the gallows and what can be construed as ‘Gallows Green’: the 

evidence all points to the area of the gallows, and thus the ‘green’ on which the gallows sat, 

as laying outside of the proposed development site, and has already been built over.  The 

area as depicted on historic maps as ‘Gallows Green’ identified the hamlet of cottages and 

gardens here, which comprised a few smallholdings and enclosures which had gradually 

encroached onto the roadside waste along Appledore Road, with the 19th century maps 

properly suggesting a gallows site at the point where the Appledore Road widened.  The 

KCC’s SAO agrees with this view.   

6.14 The 1822 Adams Map is clear in plotting and identifying various fields and their names 

surrounding this part of the road, where the ‘green’ for the gallows would have been located 

within the open roadside waste (see Plate 11).  Although the Adams map does not specifically 

note the area of ‘Gallows Green’, it does clearly show a large triangular area of open space, 

at the junction of the Appledore Road with the east-west trackway which runs to the north of 

plots 17 and 18, and borders plots 6, 10, 13 and 14 (denoted as part of Eastgate lands).   

 

Plate 11  Field names and plots on the 1822 Adams Map, with area of roadside waste 
(hatched in blue)  
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6.15 In the Weald ‘greens’ are typically roadside waste, and are in effect ‘common land’ which is 

not enclosed nor belonging to a particular person or estate.  Thus the green on which the 

gallows were situated at Tenterden would have been an area which had been left unenclosed, 

and therefore comprised the ‘gap’ between the enclosed fields along Appledore Road.  This 

area would consequently have been open to the public and available for large gatherings, 

such as those documented during the hangings of two young men in 1785.  

6.16 The 1822 Adams map appears to be showing which lands are belonging to certain 

estates/owners, and would suggest the map is not demarcating ‘Gallows Green’ for this 

reason (i.e. it doesn’t belong to anyone).  It is also worthy of noting the encroachment into this 

area by a small building within a small semi-circular enclosure on the south side of plot 13 on 

the Adam map.  As the earliest encroachment into Gallows Green, it is likely that these 

cottages were of mid to late 18th century date.  Indeed, the evidence of the will of Stephens 

Ballard, dated 1784 and probated in 1788, would strongly suggest that the encroachment at 

Gallows Green as shown on the 1822 map would indeed represent the Ballard ‘messuage 

and premises’. By the time of the Tithe Map c.25 years later, this encroachment has increased, 

and become Plots 1680, 1681, 1682 and 1683 on the Tithe, enclosing part of the former wide 

triangular area shown on the Adams map (see Plate 12).  At the time of the Tithe map, plot 

1680 was in the ownership of Elizabeth Hook, daughter of Edward Ballard, who had inherited 

his father’s estate in 1788. 

 

Plate 12  1843 Tithe map plots, overlain on the Adams map, showing encroachment into the 
‘Gallows Green’ area of roadside waste 
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6.17 As shown in Plate 13, the area of roadside waste (hatched in blue) is the extent of the ‘green’ 

as captured on the Adams map of 1822, where the gallows would have once stood on the 

large area of roadside waste during the 18th century and earlier.  As such, it was around this 

area of ‘green’ that the various fields were enclosed, and named on both the Adams and Tithe 

maps with ‘gallows’ in their nomenclature.  By 1843 there had been substantial encroachment 

into this area by the recorded cottages and gardens, including Tithe plots 1680, 1681, 1682 

and 1683, and various historic documents refer to these dwellings as “being at a place called 

Gallows Green”.  A place called Gallows Green was historically stated in the Ballard will of 

1784, and therefore a long-established place-name by the time of the Tithe and subsequent 

OS maps.  The annotation of Gallows Green on the first edition and subsequent epochs of 

OS mapping also appear to be depicting the hamlet of cottages at Gallows Green (Plates 9 

and 10).  

 

Plate 13  ‘Gallows’ field names and plots recorded on the 1843 Tithe in the area of Gallows 
Green 

6.18 Local objectors and the LLPG have suggested that the gallows were located at the corner of 

Plot 1683: even if this was the case, the site of the former gallows still lies outside of the 

Appeal Site, in an area already developed with housing, and will not be impacted by the 

proposed scheme (see Plate 14).  Heritage interpretation panels highlighting the history of 

the landscape will be included at key points within the development to ensure that the heritage 

significance of both lost and surviving elements of the historic landscape are made publicly 

accessible and legible for this and future generations. 
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Plate 14  Detail of Tithe overlain on modern aerial mapping, showing feature at the corner of 
Plot 1683 lying outside of the Appeal Site and already built over by modern housing 

6.19 Plate 15 presents the historic landscape features as recorded on the 1843 Tithe map, overlain 

on modern mapping.  The sinuous nature of the majority of surviving planted hedgerows, 

which have substantial veteran oak trees in places, are suggestive of piecemeal assart 

enclosure from the 12th century onwards.  The ponds are most likely former marl pits, which 

have largely silted up but are still wet, and are all located on the geological transition between 

the Wadhurst Clay mudstone deposits and the Tunbridge Wells sandstone which 

predominates in the northern part of the Site.  The spread and existence of marl pits and the 

wavy boundaries suggests the Appeal Site was agricultural land and largely cleared of its 

woodland during the later medieval period, before being turned over to pasture during the 

post-medieval period. 

6.20 Plate 16 identifies additional features not recorded on historic mapping but visible on the Lidar 

data, some of which were ground-truthed and found to be extant during the site walkover 

survey.  These include possible lynchets and depressions, the latter possibly the remnants of 

early marl pits or extraction sites (shaded pale green).  The majority of these lie within field 

parcels F8, F9, F10, F11 and F12 and are not proposed to be developed, but left as an area 

of country park and recreational facilities.  The remainder are possible archaeological features 

and may possibly represent a prehistoric or later coaxial field system (blue lines), with possible 

enclosure(s) (brown shading). despite being potential sub-surface archaeological features, 

they still comprise a component of the historic landscape.   
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Plate 15  Surviving historic landscape features recorded on the 1843 Tithe map and overlain 
on modern aerial mapping  

Key: pink lines = historic hedgerows; dark green lines = historic drainage channels; dashed 
lines = historic footpaths; blue shading = historic drove/trackway; purple shading 
= upstanding ridge and furrow; lilac shading = surviving ponds 

 

Plate 16  Features recorded from Lidar data, not recorded on historic mapping 
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6.21 In one area, in the northwest portion of the Appeal Site, there appears to be the sub-surface 

remains of a small area of ridge and furrow (green shading) which was later truncated by a 

larger marl-pit (in field parcel F3; identified by LLPG as a WWII bomb crater).  The depression 

is visible on the ground as a marshy bowl with differing vegetation to the rest of the field.  

There are no above-ground remains visible of the possible enclosure or potential cultivation 

strips.  These are potential archaeological features, but are considered to be of likely low 

significance (value), at most, and would not preclude development, subject to an appropriate 

archaeological mitigation strategy, an approach which is already agreed by KCC’s SAO to be 

conditioned.  

6.22 Plate 17 presents the surviving upstanding elements of the historic landscape overlain on the 

current proposed site layout, which demonstrates how the development has been sympathetic 

to its surrounding historic landscape context.  Historic boundaries and ponds are retained, as 

is the area of upstanding ridge and furrow in the western portion of the Appeal Site, and are 

incorporated into the development, with the eastern part of the Site proposed as a country 

park and recreational area.  

 

Plate 17 Surviving visible historic landscape features overlain on the Appeal Site masterplan 

Key: pink lines = historic hedgerows; dark green lines = historic drainage channels; dashed 
lines = historic footpaths; blue shading = historic drove/trackway; purple shading 
= upstanding ridge and furrow; lilac shading = surviving ponds 
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Assessment of Significance   

6.23 The significance of the historic landscape elements which are present as known and possible 

features within the Appeal Site is summarised below.  

6.24 The features identified through analysis of the Lidar data and historic mapping suggest that 

the Appeal Site comprises a multi-layered historic landscape of some considerable time depth 

and coherence, which may extend back to the prehistoric period.   

6.25 Individually, the marl pits/ponds, ridge and furrow earthworks and trackway are considered to 

be non-designated heritage assets of medium value; the footpath is considered to be a non-

deaignated heritage asset of low to medium value; and the field boundaries a non-designated 

heritage asset of low value. The latter includes hedgerows, which would be defined as historic 

and therefore ‘Important’, under the terms of the Hedgerow Regulations, which are present 

within the Appeal Site.  

6.26 The red line area of any given development site should not be considered as a potential 

heritage asset in terms of being a landscape1 – such areas should be defined by logical 

designed or evolved areas if of sufficient intrinsic significance, or considered as groups of 

assets, as appropriate and if necessary. As a group, the landscape elements within the site 

do not meet any criteria for national heritage designation.  In terms of heritage value, the group 

is of low historic interest as a non-designated heritage asset, having been degraded by the 

modern ribbon development and housing along its southern and northwest edge along 

Appledore Road and Woodchurch Road.   

6.27 I note that an area that includes the site has been included on the Kent HER, with the entry 

entitled ‘Limes Land, Formally [sic] Gallows Green, Tenterden’. The location and main 

description appear to relate to the area of the field named ‘Gallows Green Field’ on the Tithe 

Map, stating that this was used for public executions. As shown in this Statement, the area of 

the former ‘Gallows Green’ and the probable site of the gallows themselves lies outside of the 

Appeal Site and has already been lost to development.  

6.28 Possible below-ground remnants of earlier field division and cultivation might be present in 

field parcel F3, based on Lidar data.  Their archaeological provenance is uncertain but if 

present archaeologically they are considered to of low to medium value as potential non-

designated heritage assets.  They are not considered to preclude development of this field 

parcel, subject to an appropriate archaeological mitigation strategy being in place.   

 
1 A heritage asset should be a logically defined area, with its limits relating to heritage significance and the 
interests this is derived from.  
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6.29 The majority of field parcels with possible archaeological evidence based on the Lidar results 

are not proposed for development, but to remain as a country park, and therefore will not be 

impacted by the proposed scheme.   
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7. IMPACTS OF THE APPEAL SCHEME  

7.1 An assessment of the potential effects of the appealed scheme on the significance of specific 

cultural heritage resources was presented in the Archaeological Desk-Based Assessment and 

Historic Landscape Assessment reports produced by RPS which were submitted in support 

of the planning application in April 2021.  See CD1.17 and 1.18.  

7.2 The assessment presented within this Statement takes into account these previous 

assessments, updated and amended where necessary following further research/site visits, 

as set out in this Statement and CD4.22, as well as changes to best practice. 

7.3 Harm can occur through physical impacts arising from construction or a change within its 

setting.  This can be mitigated through any means that eliminates or reduces the impact (e.g. 

preservation in situ), or offset through a programme of investigation, recording and 

publication, with an emphasis on dissemination of the results (e.g. archaeological excavation, 

popular and academic publishing of results, heritage interpretation panels, etc).  In addition, 

enhancement measures such as the strengthening of field boundaries and provision of access 

and interpretation should also be considered. As such, and in accordance with the case law 

within the Bramshill case (CD 6.22), an internal balancing exercise can result in any perceived 

harm or loss to the significance of a heritage asset to be outweighed by benefits arising from 

the scheme, resulting in no residual harm or even beneficial effects as a result of the 

proposals.  

Review of Potential Development Impacts on upstanding historic landscape 

features  

7.4 In terms of upstanding heritage assets and features, receptors to the proposed scheme 

include the likely medieval trackway within the southern portion of the Appeal Site.  

Development has been set back from the trackway to ensure its preservation and legibility in 

the landscape as embedded mitigation within the proposals to eliminate impact to the element.  

7.5 The former marl-pits, which are now characterised in the present landscape as a series of 

ponds with surrounding vegetation, are also potentially sensitive.  The historic field boundaries 

are wavy and sinuous yet respect these pits/ponds and the overall historic landscape 

character suggests the historic landscape features within the Appeal Site emerged as a result 

of piecemeal enclosure during the medieval period, beginning with the assarting of woodland 

and the creation of marl-pits to fertilise the land as it gave way to pasture for sheep, supporting 

the burgeoning cloth industry in Tenterden during the 12th to the 15th centuries.  These 

historic boundaries have largely been preserved within the proposed site layout as embedded 

mitigation. Some small stretches removed, but other areas strengthened. No overall harm will 

occur to the boundaries. The extant ponds will be retained, causing them no harm.  
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7.6 The area of visibly upstanding ridge and furrow in the western portion of the Appeal Site 

(parcel F1) is also a potentially sensitive receptor.  This area is not being developed, and will 

be left in situ as embedded mitigation. No harm will be caused.  

7.7 The line of the footpath within the site will be preserved and its heritage significance will not 

be harmed.  

7.8 The area of the gallows green has been identified as lying outside of the site boundary, and 

has been built over by ribbon development fronting onto Appledore Road dating from the 

1930s onwards.  It is not a sensitive receptor to the scheme, but as an enhancement arising 

from the proposals it will be recognised as part of the wider context of the Site and made 

legible by inclusion on the proposed series of heritage interpretation panels put forward as 

part of the scheme.  This can be made a condition of consent in accordance with the advice 

of KCC’s SAO.  

7.9 Overall, as part of the embedded mitigation for the scheme, the proposed development (as 

shown on Plate 17) respects the historic field pattern, boundaries, drainage channels, 

trackway, area of upstanding ridge and furrow and former marl-pits/ponds, and seeks to 

preserve these features within the proposed site layout.  The historic footpath running north-

south through the Site is also retained. As such, no overall harm will be caused to the group 

of elements within the site, taking into account account mitigation and enhancement.  

7.10 The KCC SAO suggested that “Some of the concerns over the gallows site, droveway and 

ponds might be able to be addressed through further documentary research and interpretation 

measures.”  It is agreed that interpretation measures would be an appropriate form of heritage 

mitigation and enhancement and will be included as part of the scheme, and can be secured 

by condition.  In terms of additional research, proportionate research has already undertaken 

by the Appellant.   

Review of Potential Development Impacts on below-ground historic landscape 

features 

7.11 From at least the 16th century onwards, if not earlier, the Appeal Site was largely agricultural 

pasture land associated with the Eastgate estate, with the exception of the two fields to the 

south of the trackway, which were instead arable fields belonging to Place Farm to the west 

of the site, located on the opposite side of the Appledore Road. 

7.12 There is considered to be a low-moderate archaeological potential for the remnants of a 

prehistoric or Romano-British coaxial field system within the site, particularly within the 

northern portion of the development area, as identified on the Lidar mapping (see Plate 7), 

which would be of low to medium significance as non-designated heritage assets.   
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7.13 The southern portion of the Appeal Site (parcels F13 and F14) may also contain evidence of 

an earlier phase of landscape exploitation prior to the medieval period, but there has been a 

greater disturbance in these areas (e.g. within the two large arable fields), where ploughing is 

more likely to have truncated any archaeological deposits.  This evidence, if present, would 

also be of likely low to medium significance as non-designated heritage assets. 

7.14 The area of potential cultivation and enclosure in parcel F3 is included in the development:  

these features are visible on the Lidar data only with no above-ground indications, and are 

potential below-ground archaeological features of possible low to medium significance as non-

designated heritage assets. The ridge and furrow have been partially destroyed by a large 

depression, which the local heritage group has identified as being a WWII bomb crater.  As 

such, the surviving part of a small area of possible ridge and furrow with no above-ground 

legibility is not an asset where it would be proportionate nor reasonable to expect it to be 

preserved in situ.  It is not of schedulable quality nor would meet any criteria for landscape or 

heritage designation. 

7.15 The development scheme has sought to minimise the impact to any below-ground historic 

landscape remains by leaving the most sensitive area of the Appeal Site as 

amenity/recreational space and a country park.   

7.16 Such archaeological remains, if present, would not preclude development in these areas, 

subject to an agreed archaeological mitigation strategy, comprising a programme of 

archaeological investigation and recording, thus resulting in these features being preserved 

by record.  Heritage enhancement measures and suitable archaeological mitigation can be 

secured by condition to adequately address any impacts from the proposed development in 

this area, and this would be a proportionate and reasonable response and in line with national 

planning policy and guidance.  

7.17 This approach has already been agreed by KCC’s SAO and can be made a pre-

commencement condition for the scheme. 

7.18 In my opinion, the degree of change to the non-designated heritage assets and features within 

the Site results in no residual harm, as a result of the embedded mitigation measures within 

the scheme and those made a condition of consent.  
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8. RESPONSE TO REFUSAL  

8.1 The application for the proposed development was refused by Ashford Borough Council and 

a decision letter outlining the reasons for refusal issued on 27th September 2021, with a 

committee report dated 15th September 2021 (CD4.27).  Archaeology and historic landscape 

did not constitute any grounds for refusal. 

8.2 In the draft Statement of Common Ground between the Appellant and the Council (dated  

December 2021), it states at 6.11 that KCC Heritage comments on the application are dated 

1 July 2021 (CD4.5) and outline conditions to deal with outstanding archaeological and historic 

landscape issues.  KCC Heritage confirm that: ‘In summary, this site has potential to contain 

as yet unknown archaeological remains and does contain important archaeological landscape 

features.  I welcome the heritage assessments, including the addendums, which in my view 

have been thorough and comprehensive.  I particularly welcome the historic landscape 

assessment and that it seems to have been used, to a certain degree, to guide the masterplan 

layout’. 

8.3 Further, KCC Heritage states that “Further archaeological or historic landscape assessment 

is not essential prior to determination of this application but further clarification on mitigation 

for both buried archaeology and archaeological landscape features would be preferable.”  This 

can be secured by an appropriately worded condition and/or Section 106 Agreement, 

comprising a Written Scheme of Investigation and Public Engagement Plan.  
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9. RESPONSE TO CONCERNS RAISED IN REPRESENTATIONS 

Tenterden Town Council  

9.1 Tenterden Town Council (TTC) Planning Committee expressed their Summary of Objections 

to the appeal scheme planning application in a document dated 28th June 2021.  

9.2 In summary, the main heritage points raised by TTC were: 

 The historical importance of Limes Land. 

 That the heritage assets on the site are important and should be conserved. 

 The appeal scheme does not comply with Local Plan Policy ENV 13.. 

 The proposals do not comply with the draft Tenterden Neighbourhood Plan policies 

TEN NP7 and TEN NP16. 

 The site is renowned for its Medieval Ridge and Furrow ploughed field, Gallows Green 

and the Drove. 

 Concerns regarding removal of hedgerows over 20m in length. 

 Appledore Road is a historically important tree lined avenue and that significant visual 

harm would occur.  

 The drainage strategy appears to impact on the Heritage Asset ridge & furrow feature 

in the north-west of the site. 

9.3 TTC refer to the Appeal Site (on page 6 of their June 2021 comments, see also CD7.31) as 

being “an ‘ancient landscape’ which exhibits considerable time depth and coherence, with no 

historic boundary loss and the survival on site of various historic landscape features pre-dating 

1845, including hedgerows, mature trees, ponds and trackways.”  With regards to this, there 

has been minimal, rather than no, historic boundary loss (as shown on Plates 8, 9 and 10). It 

should also be noted, as set out above, that the red line area of a development should not be 

considered to be a heritage asset, but rather such ares should be defined by logical designed 

or evolved areas if of sufficient intrinsic significance, or as groups of assets, as appropriate 

and if necessary. 

9.4 They further state that “Historic England affords equal protection to both built and 

landscape/archaeological assets. We believe these heritage assets are important and should 

be conserved.”  TTC also go on to state (ibid., page 8) that the site, in their view, is renowned 

for its medieval ridge and furrow ploughed field, Gallows Green and the Drove and that this 

“ancient mosaic field structure….affirms the site historically importance locally, regionally and 

nationally” [sic].  
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9.5 None of these features are designated heritage assets, and are not of national importance, 

nor do they meet any criteria as set out by the Secretary of State for scheduling or designation.   

9.6 As set out in this Statement, these features are judged to be variously of low to medium value 

as non-designated heritage assets, but have been respected by the appeal scheme and are 

being conserved within the masterplan.  The proposed scheme and embedded mitigation 

measures will result in no overall harm to the significance of these heritage assets.   

9.7 In terms of compliance with Local Plan Policy ENV13 Conservation and Enhancement of 

Heritage Assets, the masterplan for the Appeal Site has been landscape-led and respects the 

known and surviving historic landscape features within the Site, including the pre-1845 field 

pattern and associated features.  The wider historic landscape context of the Site, such as 

the relationship to the gallows, will also be presented on a series of heritage interpretation 

panels within the Site, which will enhance public appreciation of the assets and set them in 

their wider context, and can be secured by condition.  Development will not cause any overall 

harm to the significance of heritage assets, and in the case of historic hedgerows these will 

be strengthened with supplemental planting to ensure their longevity, thus conserving and 

enhancing the historic field pattern.  

9.8 In terms of the draft Tenterden Neighbourhood Plan, and in particular policies TEN NP7 and 

NP16, it is stated that the appeal scheme does not preserve or enhance the heritage assets 

of the Borough.  As stated above, and in Section 4, the embedded and proposed mitigation 

within the Appeal Scheme preserves and enhances the significance of the known non-

designated heritage assets or avoids any overall harm through preservation in situ, 

preservation by record, and/or by enhancement measures, such as making the assets more 

publicly accessible through interpretation panels, and strengthening existing historic 

boundaries with supplemental planting to ensure their continued longevity.   

9.9 At present the appreciation and legibility of the various heritage assets at the Site and beyond 

(the possible medieval ridge and furrow, Gallows Green and the Drove) and their wider historic 

context is not clear without prior expertise or knowledge of the history of the Site.  As noted 

above, the proposed heritage interpretation panels within the proposed development will 

enhance public appreciation of the assets and set them in their wider context, which is a 

heritage benefit arising directly from the scheme. 

9.10 Hedgerow removal has been kept to a minimum.  The current condition of many of the historic 

hedgerows are that they are ‘gappy’ and denuded, and the proposed scheme will strengthen 

and enhance these with supplemental planting and provide for their long term management 

and longevity.   

9.11 TTC state that “Appledore Road is a historically important tree-lined avenue leading to the 

town. It is proposed to remove established trees and destroy this historic and distinctive 

streetscape along Appledore Road. Significant visual harm would occur with the introduction 
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of 'urban' traffic calming measures, bollards and signage, completely at odds with its 

character.”  This issue is addressed by Mr Smith, Mr Jones and Ms Stoten for the Appellant.  

9.12 There is no impact to the area of upstanding ridge and furrow as a result of the proposed 

drainage strategy, which has been carefully designed to respect and not directly impact these 

remains. 

9.13 As noted within the committee report dated 15th September 2021 (CD4.27) TTC state that 

there are policies in their Neighbourhood Plan that protect Limes Land through proposed 

designation as a “Local Green Space” and proposed designation of heritage assets on Limes 

Land, such as the Ridge and Furrow Cultivation Plot, the Drove Way and Gallows Green.  It 

is unclear how this is feasible, given that these heritage features do not meet any criteria for 

designation, and it is unclear as to what evidential basis TTC think this is possible.  

Limes Land Protection Group 

9.14 Several responses to the application for the appeal scheme was received from the Limes 

Land Protection Group (LLPG).  Their responses made the following points: 

 Issues regarding the location of Gallows Green 

 Perceived errors in the RPS reports and Addendum 

 Historic landscape likely to be of regional or higher historical significance. 

9.15 These concerns, and those raised by the Senior Archaeological Advisor to Kent County 

Council, were addressed fully in a letter to Ashford Borough Council dated 27th August 2021 

(CD4.22) and also addressed in Section 6 of this Statement.  

9.16 With regards to comments on the gallows site, we are in wholehearted agreement with KCC’s 

SAO who commented that “Early maps refer to Gallows Green, Gallows field names, etc but 

there does not seem to be a definitive site of the gallows.  It seems likely it was located on the 

area where Appledore Road is shown to widen out on the Tithe Map, south of Limes Land 

Farmhouse” and that “Gallows sites are fairly typical elements of the wider historic setting of 

a medieval and post medieval town and may be considered of local significance and as such 

may be considered important at a local level” (CD4.5), i.e. they are of low significance only.   

9.17 In their Representation submitted for this appeal (CD7.36), LLPG assert (para 3.30) that “The 

historic Gallows Green and the gallows will be lost to development.”  I do not believe that the 

evidence can be any clearer that the site of the gallows and the ‘green’ on which they stood 

lies firmly outside of the application area, and that ‘Gallows Green’ as mentioned in documents 

and annotated on historic maps refers to this cluster of early roadside ribbon development 

along Appledore Road.  As historic map evidence shows, as presented in Section 6 of this 

Statement, the postulated site of the gallows as asserted by LLPG has already been lost to 



 Land between Woodchurch Road and Appledore Road, Tenterden
Statement – Cultural Heritage (Archaeology and Historic Landscape)

 

rpsgroup.com  APP/E2205/W/21/3284479 
 

33 

development, but as part of the Appeal Scheme a heritage interpretation panel can be 

provided which details the historic landscape context of the Site and its relationship to the 

former ‘gallows green’ and the history of hanging at Tenterden.  

9.18 In their Representation submitted for this appeal, LLPG also assert that the ancient drove 

road will be decimated by access roads and related infrastructures, including swales (ibid.).  

The masterplan has been sensitive to the known heritage assets on the Site, including the 

upstanding ridge and furrow, ponds, historic boundaries and the drove, and the proposed 

swales and attenuation ponds have been designed specifically to avoid these features.  

Mitigation measures are proposed and agreed with KCC’s SAO in terms of below-ground 

archaeological deposits, which will result in no residual harm following archaeological 

investigation and recording.  

9.19 In their Representation submitted for this appeal, LLPG state (at 10.15) that under policy 

HOU5e, heritage assets should be preserved, and assert “…in fact, they would be destroyed 

leading to substantial harm.”  A review of Case Law on levels of harm is presented in 

Appendix 2.  This notes that substantial harm is a high test; moreover, the terms ‘substantial’ 

and ‘less than substantial’ only apply to assessing the degree of harm to designated heritage 

assets, not undesignated ones,  None of the archaeological or historic landscape features on 

the Site are designated, and as noted previously, the embedded and proposed mitigation 

measures put forward as part of the Scheme will result in no residual harm to these heritage 

assets.  

Other 3rd party responses 

9.20 Several responses were made by local residents in objection to the scheme at application 

stage, many of which were duplicated with those of the LLPG, with both groups overlapping.  

These objections have been largely duplicated in representations submitted as part of the 

appeal process.   

9.21 An appeal representation was also made by John Crawford, Tenterden Councillor. 

9.22 In summary, the main heritage points raised were: 

 Issues regarding the location of Gallows Green 

 Perceived errors in the RPS reports and Addendum 

 Limited mention of the Drove Road 

 Impacts to the Drove Road. 

 Historic landscape likely to be of regional or higher historical significance. 

 Any development would cause significant harm to the local heritage.  
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9.23 My evidence in relation to the siting of the gallows and ‘Gallows Green’ and other issues is 

presented in Section 6 and discussed above.  

9.24 My opinions on the effects of the appeal scheme on the significance of any below-ground 

archaeological remains and historic landscape features are presented above and also within 

Section 7 of this Statement.  
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10. CONCLUSIONS 

10.1 I have identified the likely impacts of the appealed scheme with regard to cultural heritage 

(archaeology and historic landscape) resources in line with appropriate methodologies and 

guidance.   

10.2 The development scheme has sought to minimise the impact to the historic landscape through 

a combination of retention and avoidance, and sympathetic development at a scale and grain 

which will fit comfortably into its surroundings. 

10.3 The presence of ‘Important’ hedgerows and other historic landscape features, as non-

designated heritage assets, should not preclude development.  The development proposals 

preserve, where possible, the hedgerows themselves and the boundaries they represent, 

physically or in design, and have applied the same principle to other historic landscape 

features identified in the assessment. In combination with mitigation and enhancement 

measures, no harm is anticipated overall.  

10.4 The area of the actual Gallows Green, which also gave its name to a group of cottages and 

two fields as recorded in the Tithe, has been identified as lying outside of the Appeal Site in 

the area alongside the present Appledore Road, and will not be impacted by the proposed 

scheme.  Gallows Green, and the likely site of the gallows themselves, has already been 

redeveloped for housing.  

10.5 In terms of the key issues identified in Section 3,  

 Does the Appeal Site contain the site of the former gallows and Gallows Green? 

No. This is demonstrated in Section 6.  

 What is the significance of the historic landscape elements within the Site? 

The historic landscape elements are individually of low to medium significance as 

non-designated heritage assets based. They are not designated nor fits any criteria 

for scheduling or other form of designation. As a group they are of low significance. 

This is presented in Section 6. 

 Are the perceived impacts to the historic landscape elements from the proposed 

development properly assessed and mitigated?  

Yes.  This is presented in Section 7.  

 Is the Appeal scheme compliant with relevant planning policy?  

Yes.  This is presented in Section 4.  

10.6 Turning to planning policy, this requires engagement of paragraph 203 of the NPPF with 

regard to non-designated heritage assets if harm is caused to them.  With the proposed and 
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embedded mitigation measures put forward within the proposals, there is considered to be no 

overall harm from the scheme.  

10.7 Each of the assets within the Site are of low to medium heritage significance (value) as non-

designated heritage assets.  Where change will occur to these assets through direct physical 

impact, in all cases the residual effect following embedded and proposed mitigation measures 

will be no harm.  

10.8 I have reviewed the responses to the scheme from statutory consultees, and also from third 

parties including local groups and a number of individuals. 

10.9 I can confirm that this evidence represents my true and professional opinion. 
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11. APPENDIX 1 

METHODOLOGY 

11.1 The importance/sensitivity of some heritage assets is formally recognised through designation 

(Scheduling of a monument, or the Listing of a built structure).  Where assets have not been 

statutorily designated, they have been considered using professional judgment with reference 

to national published guidance and in accordance with the policies stated within the National 

Planning Policy Framework (NPPF). 

11.2 Having regard to the Historic England guidance documents and the requirements outlined in 

paragraph 194 of the NPPF, the first step requires identification of heritage assets (and their 

settings) which are affected by a proposed development.   

Significance of heritage assets 

11.3 In order to reach an understanding of the level of any effect that a proposed development may 

have on a heritage asset, it is necessary to understand the significance of that asset. 

11.4 In the NPPF ‘significance’ for heritage policy is defined as ‘The value of a heritage asset to 

this and future generations because of its heritage interest. That interest may be 

archaeological, architectural, artistic or historic. Significance derives not only from a heritage 

asset’s physical presence, but also from its setting’ (NPPF Annex 2: Glossary). 

11.5 The four levels of interest identified in the final part of the NPPF definition of significance (c.f. 

archaeological, architectural, artistic or historic) broadly tie in with previous guidance from 

English Heritage expressed in the document Conservation Principles, Policies and Guidance 

for the Sustainable Management of the Historic Environment (2008, CD2.33), which identifies 

that heritage values fall into four inter-related groups: 

 Evidential value – the potential of a place to yield evidence about past human activity; 

 Historical value – this derives from the ways in which past people, events and aspects 

of life can be connected through a place to the present.  This value tends to be illustrative 

(providing insights into past communities and their activities) or associative (association 

with a notable family, person, event or movement); 

 Aesthetic value – this derives from the ways in which people draw sensory and 

intellectual stimulation from a place; and 

 Communal value – this derives from the meanings of a place for the people who relate 

to it, or for whom it figures in their collective experience or memory. 
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The setting of heritage assets 

11.6 The current definition of the setting of a heritage asset is provided in Annex 2 of the NPPF: 

‘The surroundings in which a heritage asset is experienced.  Its extent is not fixed and may 

change as the asset and its surroundings evolve.   Elements of a setting may make a positive 

or negative contribution to the significance of an asset, may affect the ability to appreciate that 

significance or may be neutral’. 

11.7 More detailed guidance is provided in the document Historic Environment Good Practice 

Advice in Planning Note 3: The Setting of Heritage Assets (2nd edition, Historic England, 

December 2017, CD2.31).  This document makes the following points regarding setting: 

 A setting does not have a fixed boundary as it may change over time and because new 

information may alter what has previously understood to be the setting; 

 Extensive heritage assets (landscapes, townscapes etc) will have their own setting but 

may include the overlapping settings of many individual heritage assets; 

 Setting is not itself a heritage asset, rather its importance depends on what it contributes 

towards the significance of a heritage asset (ot the ability to appreciate that significance);  

 The contribution that setting makes to the significance does not depend on there being 

public rights or an ability to access or experience that setting; and 

 Protection of the settings of heritage assets need not prevent change, many places 

within the setting of a heritage asset have been subject to some degree of change over 

time. 

11.8 The Historic England guidance document (CD2.31) deals with the issue of setting and 

proportionate decision taking.  This advises a five-stage approach to proportionate decision 

taking with regard to settings: 

 Step 1: identify which heritage assets and their settings are affected;  

 Step 2: assess the degree to which these settings make a contribution to the 

significance of the heritage asset(s) or allow significance to be appreciated; 

 Step 3: assess the effects of the proposed development, whether beneficial or harmful, 

on that significance or on the ability to appreciate it; 

 Step 4: explore the way to maximise enhancement and avoid or minimise harm; and 

 Step 5: make and document the decision and monitor outcomes. 
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11.9 Although assessments of changes within the settings of heritage assets can involve non-

visual issues such as noise, it is more usually the visual aspects of a development that form 

the major part of the assessment. 

11.10 The existence of direct lines of sight between the heritage asset and the proposed 

development can be an important factor in judging the visual impact of the development.  

However it is possible for changes within the setting to occur even when such a relationship 

does not exist.  For example, views towards a listed building from a frequently visited location, 

such as a park or a public footpath, may be affected by the presence of a larger development, 

even if the development is not directly visible from the building itself. 

11.11 This is addressed in the PPG, which states ‘The extent and importance of setting is often 

expressed by reference to the visual relationship between the asset and the proposed 

development and associated visual/physical considerations.  Although views of or from an 

asset will play an important part in the assessment of impacts on setting, the way in which we 

experience an asset in its setting is also influenced by other environmental factors such as 

noise, dust, smell and vibration from other land uses in the vicinity, and by our understanding 

of the historic relationship between places.  For example, buildings that are in close proximity 

but are not visible from each other may have a historic or aesthetic connection that amplifies 

the experience of the significance of each’ (ID: 18a-013-20190723). 
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12. APPENDIX 2 

LEVELS OF HARM 

12.1 With specific regard as to who should actually decide the level of ‘harm’ as the term is used 

within the NPPF, the PPG states that ‘Whether a proposal causes substantial harm is a matter 

for the decision-maker, having regard to the circumstances of the case and the policy in the 

NPPF’ (18a-018-20190723) (my emphasis). 

12.2 However it is relevant within the circumstances of this appeal to review the issue with regard 

to what is meant by ‘substantial harm’ and ‘less than substantial harm’ as this is crucial to the 

implementation of the tests required through paragraphs 199-203 of the NPPF. 

12.3 The terms ‘substantial harm’ and ‘less than substantial harm’ were introduced in Planning 

Policy Statement 5: Planning for the Historic Environment (PPS5) but were not defined in 

Annex 2: Terminology of that PPS.  When these terms were used within the NPPF, again they 

were not defined, however the PPG does provide some clarification (18a-018-20190723) ‘In 

general terms, substantial harm is a high test, so it may not arise in many cases.  For example, 

in determining whether works to a listed building constitute substantial harm, an important 

consideration would be whether the adverse impact seriously affects a key element of its 

special architectural or historic interest.  It is the degree of harm to the asset’s significance 

rather than the scale of the development that is to be assessed.  The harm may arise from 

works to the asset or from development within its setting. 

While the impact of total destruction is obvious, partial destruction is likely to have a 

considerable impact but, depending on the circumstances, it may still be less than substantial 

harm or conceivably not harmful at all, for example, when removing later additions to historic 

buildings where those additions and inappropriate and harm the buildings’ significance.  

Similarly, works that are moderate or minor in scale are likely to cause less than substantial 

harm or no harm at all.  However, even minor works have the potential to cause substantial 

harm, depending on the nature of their impact on the asset and its setting’. 

12.4 While this guidance is rather broad, the extent to which substantial harm can be considered 

to be a ‘high test’ has been confirmed within a number of recent legal decisions, most notably 

Bedford Borough Council v Secretary of State for Communities and Local Government and 

NUON UK Ltd [2013] EWHC 2847 (CD6.16), and the decision by the Secretary of State for 

Communities and Local Government relating to the site known as Land at Chapel Lane, 

Wymondham, Norfolk (APP/L2630/A/13/2196884, CD6.21). 

12.5 In the Bedford case, focusing on setting issues, the Inspector originally identified in his Report 

that ‘’There is no specific guidance as to the level at which harm might become substantial 
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but on a fair reading, it is clear that the author(s) [of the PPS5 Practice Guide] must have 

regarded substantial harm as something approaching demolition or destruction’’ (CD6.16, 

paragraph 22). 

12.6 While it was queried whether this was setting too high a bar for substantial harm, Jay J 

identified that with regard to the above statement, given that the harm under consideration 

was based on change within the setting of the listed building rather than physical intervention, 

the above quotation was clearly intended to be appended by the words ‘to significance’.  Jay 

J therefore concluded that ‘What the inspector was saying was that for harm to be substantial, 

the impact on significance was required to be serious such that very much, if not all, of the 

significance was drained away. 

Plainly in the context of physical harm, this would apply in the case of demolition or 

destruction, being a case of total loss.  It would also apply to a case of serious damage to the 

structure of the building.  In the context of non-physical or indirect harm, the yardstick was 

effectively the same.  One was looking for an impact which would have such a serious impact 

on the significance of the asset that its significance was either vitiated altogether or very much 

reduced’ (CD6.16, paragraphs 24-25). 

12.7 As such, the Bedford judgement provides context for the identification within the PPG that 

substantial harm will occur where an ‘adverse impact seriously affects a key element of its 

special architectural or historic interest’; such an adverse impact would have to impact upon 

a ‘key element’ of the building’s significance, such that the significance of the asset as a whole 

was ‘either vitiated altogether or very much reduced’. 

12.8 Subsequently the Wymondham decision has provided further clarification of the meaning of 

‘substantial harm’, and the ‘draining away’ of significance.  In this case, again focused on an 

impact upon the setting of a heritage asset (the Grade I listed Wymondham Abbey), it was 

identified by the Inspector that ‘the scheme would not call into question the Grade I status of 

the building, and when in the immediate environs of the Abbey its special architectural and 

historic interest would be unaffected.  I therefore do not share the Council’s view that 

substantial harm would be caused to the setting of this listed building.  Rather the harm caused 

by the development would be less than substantial’ (CD6.21, Inspector’s Report, paragraph 

130). 

12.9 This was then upheld by the Secretary of Statement for Communities and Local Government, 

who advised that ‘’Overall, the Secretary of State shares that Inspector’s conclusion that the 

scheme would not call into question the Grade I status of the building, and when in the 

immediate environs of the Abbey and that the harm caused would be less than substantial 

(CD6.21, decision, paragraph 14). 
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12.10 These judgements/decisions have subsequently been cited in a number of planning decisions 

at which the definition of ‘substantial harm’ is taken to be the point at which the significance 

of a heritage asset is ’very much drained away’ or ‘vitiated altogether’.  Where a proposed 

development causes harm to the significance of a heritage asset but this cannot be 

demonstrated to be ‘substantial harm’, the level of harm is considered to be ‘less than 

substantial’. 

 


