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          Issue 1 
          James Ransley 
          Rep. ID 461 
 
 
Issue 1 
 
Have the relevant procedural and legal requirements been met, including the duty to co-operate? 

1.1 With regard to the ‘Gunning principles’, R v. Brent London Borough Council, ex parte 
Gunning (1985), we have concerns about the adequacy of the consultation. 
1.1.1 ‘consultation must take place when the proposal is still at a formative stage’ On 

this point we have concerns that the major allocations within the urban area 
were identified at a very early stage before the site assessments were complete 
and that the council then began to produce evidence to support these 
allocations, particularly regarding access/transport issues. It does not appear the 
council carried out a similar exercise for other reasonable alternatives. SD02 page 
57 para 4.3.1 says that ‘the majority of site assessments were carried out 
between September 2014 and December 2014’ Page 16 of Appendix 1 of SD10 
gives notes on a meeting between 1st December 2014 all 3 large new urban area 
allocations are identified (Court Lodge/Kingnorth, Kennington and Eureka) and 
work begins to produce evidence to support them. At this point, as made clear in 
the smaller sites note, below on the same page, an assessment has not been 
carried out for the other sites. The assessment of the other sites is not received 
from KCC Highways until 18.12.14, page 18 of Appendix 1 of SD10. The tables in 
Appendix 6 of SD10 shows the same sites were identified to Southern Gas for 
scenario testing earlier in 2014. 

1.1.2 ‘sufficient reasons must be put forward for the proposal to allow for intelligent 
consideration and response’ On this point we have concerns that Highways 
England has consistently expressed concerns about the impact of allocations on 
the strategic network and made it clear that they do not consider the J10A 
modelling a suitable basis for analysing the local plan impacts. Even were the 
duty to cooperate have been met for Highways England we believe that the 
Gunning principles have not as ABC has not provided the transport evidence base 
to enable Highways England to comment intelligently on the proposals.  

1.1.3 ‘adequate time must be given for consideration and response’ We are satisfied on 
this point. 

1.1.4 ‘the product of consultation must be conscientiously taken into account’ We 
believe there is little in the way of material changes to the site assessments 
throughout the process although the issues raised in consultation would have 
suggested that amendments should be made. There are cases where the 
constraints faced by a development should clearly have been updated as being 
more significant than originally found in the site assessment, such as the 
Kingsnorth sites, and cases where negative assumptions made in a site 
assessment have been found to be untrue such as NW1. That the council appears 
to have been unwilling to amend would support a view that the plan was not at a 
formative stage, particularly for the larger sites within the Ashford urban area, 
when consultations occurred. 
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1.2 It is of concern to us that the council has not published all representations received and it 
is clear from the minutes of the Local Plan and Planning Policy Task Group that this was 
not accidental (page 2, para 3.4, bullet 5 and page 3, the resolution, of the LPPP/TG notes 
in the appendix). A duly made representation was received from Rother District Council 
requesting that the council consider assisting meeting unmet housing need, at the Main 
Changes consultation. The Council decided to publish all representations apart from this 
representation. The ABC website clearly read to anyone interested in the local plan that 
‘all comments are now available to view’ when this was not the case as they withheld the 
Rother representation from publication. 

1.3 As a consequence of the failure to register a duly made representation from Rother 
District Council to the Main Changes consultation we believe that ABC breached the 
following regulations of the Town and Country Planning (Local Planning) (England) 
Regulations 2012, as amended and as a consequence section 20(3) of the Planning and 
Compulsory Purchase Act 2004 was also breached. 
1.3.1 Regulation 22(1)(c) – Requirement to prepare a statement of representations and 

submit it to The Secretary of State: the failure being that the statement did not 
accurately set out the number of representations made or summarise all the 
main issues raised in those representations 

1.3.2 Regulation 22(1)(d) – Requirement to submit all representations to The Secretary 
of State 

1.3.3 Regulation 22(3)(iii) – Requirement to make all representations publicly available  
1.3.4 20(3) – Requirement to send the prescribed documents to the Secretary of State 

 

Is the Sustainability Appraisal (SA) (L.1.D) undertaken suitably comprehensive and satisfactory and 
has it sufficiently evaluated reasonable alternatives? 

1.4 We do not believe that a sequential test has been carried out as all flood risk has not 
been considered in the SFRA 

1.5 Given that there is not an up to date transport evidence base we believe the balance of 
development within the urban area, given the constraints that exist, is incorrect. 

Having regard to the evidence in its duty to co-operate statement (SD07) has the Council engaged 
constructively, actively and on an on-going basis with neighbouring authorities?  In particular, has 
consideration been given to meeting unmet requirements from neighbouring authorities in both 
Kent and East Sussex?   

1.6 We note that co-operation should take place throughout the plan preparation period, 
PPG ID 9-012-20140306. We have included in the Appendix a letter from Rother District 
Council to Mr Alderton dated 19th July 2013 in which Rother requests that ABC consider 
meeting some of Rother’s unmet need. In the letter dated 15th January 2016 from Rother 
to ABC we can see that Rother is still requesting that ABC consider meeting unmet need. 
In Rother’s representation to the Main Changes consultation (2017) we can see that 
Rother is disappointed to note that the SHMA did not consider if some of the unmet need 
could be met and that having looked at the SHELAA Rother believes there is scope to at 
least consider this option. Given the conclusion at the bottom of page 21 of SD12 we 
would agree with Rother’s position. We believe that it is clear ABC has not engaged 
constructively, actively and on an ongoing basis with Rother District Council for many 
years whilst this plan was being prepared and has not met the test given in PPG ID 9-012-
20140306. 
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1.7 We do not believe that it is accurate to claim that the duty to cooperate has been met, as 
the statement of common ground claims. That ABC did not cooperate with Rother’s 
requests is clear given that 231 weeks before submission for examination ABC received a 
letter from Rother enquiring about the potential for ABC to accommodate unmet need. 
Then 101 weeks from submission ABC received a letter from Rother requesting ABC 
consider meeting unmet need. Again 16 weeks before submission Rother commented on 
the Main Changes consultation and requested ABC consider meeting unmet need. That 
ABC arranged for a meeting with Rother District Council at such at late stage when the 
options for Rother were a) maintain their position that they would like ABC to look at 
accommodating unmet need and therefore that the duty had not been met and ABC’s 
Local Plan would likely fail at examination or b) withdraw their comments and sign a 
statement of common ground, hoping to have better luck next time. This is not 
consistent with the duty to cooperate as Ashford has not met the duty throughout the 
preparation of the plan period. For at least 220 weeks of 231 this is clear and in the 
remaining 11 weeks RDC would have been under strong pressure to sign the statement of 
common ground or be seen as singularly responsible should ABC’s local plan fail at 
examination due to not meeting the Duty to Cooperate. 

1.8 We note from page 10 of the Housing Topic paper, paragraph 55, that ‘around 2/3rds of 
the population growth is driven by net in migration to the borough’ Then paragraph 56 
states ‘ This strong demographic need is influenced by comparatively strong housing 
delivery in the borough, which has contributed to net in migration’ It would therefore 
seem that Ashford Borough experiences high in migration and that the council accepts 
that if strong housing delivery occurs then it will contribute to net in migration. This 
would appear consistent with Rother District council’s view that the net in migration 
element of their demand could be accommodated elsewhere in the wider south east. 
ABC’s views in the Housing topic paper are in conflict with the position (SD07 para 3.4.6) 
that there is not scope to consider accommodating some of Rother’s unmet need. 

1.9 SD08 , Paragraph 74, on page 14 of the Housing Topic paper is clearly incorrect. 

Does the Habitats (Appropriate Assessment) Screening Report (SD11) comply with the 
Conservation of Habitats and Species Regulations 2017?  Does it adequately address whether the 
Local Plan would have a likely significant effect on European conservation sites either alone or in 
combination with other plans or projects?    

1.10 No comment 

In preparing the Local Plan has the Council complied with its Statement of Community 
Involvement (GBD14)? 

1.11 See earlier comments 

Does the Local Plan set a clear policy framework for the preparation of Neighbourhood Plans and 
provide for an effective relationship between the two?  Should all policies within the Local Plan be 
treated as strategic for this purpose as set out in paragraph 2.8?  

1.12 No comment 

In the light of Regulation 4 of the 2017 Regulations which requires a review to be completed every 
5 years should the commitment in paragraph 2.26 and in Chapter 6 to adopting a further plan by 
2025 be adjusted? 
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1.13 We would support an adjustment so that a review is carried out and adopted within 
5 years. In the case of Ashford we feel this is particularly important given that the plan 
period is only 12 years and infrastructure has proved a particular barrier to growth in the 
past. The cumulative effect of being at the intersection of multiple railway lines, the M20 
motorway and the confluence of the Great Stour tributaries is that whilst Ashford is well 
connected regionally it is not often the case at a neighbourhood level and providing 
connections across these barriers requires long term planning. A longer horizon allows 
the borough to choose from a wider range of options than would be available with only 7 
years left in the plan period. To have only a 5 year period remaining would materially 
reduce the subset of available options for the future plan and likely result in a sub-
optimal plan. It would also mean that there would be very little scope for any new 
strategic allocation to contribute towards housing delivery in the revised plan. 

1.14 Examples of where the plan period is already too short are Southern Water asking 
ABC officers to ‘look beyond’ the current draft plan in the notes of the strategic delivery 
board and that Highways England required guidance from officers beyond the draft local 
plan timescale to produce the J10A modelling. It is not appropriate for officers to be 
guiding the location of infrastructure like the above examples on a regular basis. These 
decisions should be plan led, the current approach risks reinforcing any existing biases 
which may exist for or against sites/spatial patterns within the planning policy 
department without the rigour of public examination. The guidance given beyond the 
plan period will to some extent be pre determining the outcome of future local plans and 
if the plan is not reviewed swiftly there will be many more such examples. 
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Appendix contents- 

• Page 5 Appendix contents 
• Page 6-7 – Letter from Rother and Hastings to ABC regarding unmet need. Document 

referenced in paragraph 1.6 and 1.7 
• Page 8-9 – Letter from ABC to Rother as part of consultation.  
• Page 10-11 - Letter from Rother to ABC regarding unmet need. Document referenced in 

paragraph 1.6 and 1.7 
• Page 12-13 Representation from Rother in the Main Changes consultation regarding unmet 

need. Document referenced in paragraph 1.2, 1.3, 1.6 and 1.7 
• Page 14-16 - Notes from the Local Plan and Planning Policy Task Group. Referenced in 

paragraph 1.2. Bottom of page 15 and second last paragraph at the bottom of page 16 of 
particular interest. 

• Page 17 – Screenshot taken 8th November. Referenced in paragraph 1.2 
• Page 18 – Minutes of the Strategic delivery board January 26th 2018. Referenced in 

paragraph 1.14 
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Screenshot taken 8th November 2017 
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Minutes of the Strategic Delivery Board meeting 26th January 


